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March 21, 2014 
 
 
Mr. Rick Jakubiec 
Isabella County Drain Commissioner 
200 N. Main Street 
Mount Pleasant, MI 48858 
 
 
Dear Rick; 
 
Thank you for your letter of February 28th.  Upon careful review of the points you raise 
in response to our concerns regarding the special assessment process used by Isabella 
County thus far to make repairs to the Lake Isabella dam, I think we must respectfully 
“agree to disagree.”  In your letter you raise several points regarding the historical 
natural of the special assessment district and your interpretation of how Part 307 of 
Public Act 451 of 1994 applies to the current situation.  I will address those points after 
addressing an even more troubling issue that has come to our attention. 
 
As of the date of this memo your office has been unable to provide a precise amount of 
the impending per parcel special assessment amount that is being considered.  Our 
office has been contacted by several residents with question on the project who have 
received notice of the upcoming day of review/hearing on March 28th.  These residents 
have been unable to get the exact amount of the pending assessment against their 
property from your office.  On Wednesday, March 19th I visited your office to inquire as 
to the assessment amount myself and was told that your office did not have an exact 
figure yet nor was a list available to see what other parcels in the assessment district are 
going to be asked to pay.   
 
To be clear, the Village is not opposed to the project that is currently underway.  While 
the haphazard process used by Isabella County to get to this point in the project is 
troubling and raises serious concerns about the legality of the proposed special 
assessments, the Village has no plans to contest or fight the assessments slated for our 
parcels.  We have been advised by our legal counsel to formally protest the impending 
assessment against village property at your day of review on March 28th.  Please be 
advised that the Village has no plans to take such action.  From previous conversations 
you have conveyed that there will be no “at large” assessment made against the Village.  
We hold you to these statements as once again your office has been unable to provide us 
with a full and complete special assessment roll.  If this information proves to be 
inaccurate and there is an “at large” assessment made against the Village in addition to 
our per-parcel assessment the Village may in fact act to contest all assessments against 
us. 
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In light of our acquiescence to the impending special assessment on our parcels we 
would like to clearly convey the rationale for our concerns.  We feel that this is the very 
least that we owe our community and sincerely hope that you take our concerns 
seriously.  How you choose to move forward from this point in time is solely at your 
discretion. 
 
In your letter of February 28th you point out that on three previous occasions the Circuit 
Court has ruled that the cost arising from the petition before the court is to be spread 
among the property owners in the special assessment district.  It should be noted that 
this includes the most recent court order in 2012 which is the first of the Court Orders 
involving the Village of Lake Isabella.  This order directs “that [the] costs incurred as a 
result of this Order may be spread among all property owners contained in the Lake 
Isabella Special Assessment District.”  
 
As of the date of this memo, the Village has yet to see our costs reimbursed which were 
incurred before the court in the 2012 process to update the drawdown procedures of 
Lake Isabella. Since it appears from your letter of the 28th that you have taken a very 
broad interpretation of the previous Court Orders, I most logically conclude that the cost 
recovery authorized by the court is not solely limited to the costs incurred by Isabella 
County but all costs incurred by all parties to said petition.  This includes not only our 
costs, but the costs of your office, the Saginaw Chippewa Indian Tribe, and the Lake 
Isabella Property Owners Association.  Please advise all parties in a timely manner as to 
the preferred manner to submit to you our expenses for reimbursement via the Special 
Assessment District as authorized by the Court in 2012. 
 
Additionally, the Village is unaware of the Special Assessment District ever actually 
being used by the county to recover any past costs associated with maintaining the 
normal lake level.  The routine care, maintenance, and required dam inspections have 
historically been paid for by our local property owners association through a $30 annual 
per lot fee written into our plat documents.  In the 10+ years I have been employed by 
the Village of Lake Isabella this is the first instance where the assessment district has 
been called into use.  This is particularly relevant as we feel that this only gives greater 
need to following the process established by Part 307 of Public Act 451 of 1994.  A 
process that we feel has clearly not been followed by Isabella County. 
 
With respect to the previous court orders, in each instance that was before the court, 
your office was required to provide certain notices via first class mail and publication in 
a newspaper of general circulation.  It is our opinion that the special assessment process 
used in Michigan requires two Public Hearings in order to be legal.  The previous court 
orders satisfy the first public hearing requirement which is the creation of the special 
assessment district.  The wording in the previous orders that your reference in your 
memo of costs “to be incurred” refer solely to the ability to fund projects needing to 
maintain the normal lake level via the special assessment process.  This language does 
not nullify the procedural requirements of Part 307, but rather directs you to their use. 
 
From your letter it appears to us that you feel once a special assessment district is 
created by the court, the Delegated Authority has carte blanche to act as he or she sees 
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fit.  You specifically state that “the only question that has to be determined is the 
amount of assessment to each parcel in the district.”  You further assert that MCL 
324.30722 grants you this broad authority and simply requires the County Board of 
Commissioners to authorize by resolution an expenditure of more than $10,000. 
 
There are two specific flaws in your statement.  The first flaw in your statement is the 
application of MCL 324.30722 to this process.  This section only applies to the expense 
part of the equation.  It does not nullify the requirements of MCL 324.30714 which 
covers the special assessment process.  The use of the special assessment process is an 
optional means for the county to recover costs arising from repairs or maintenance to 
maintain the legal lake level.  The County is not bound to pay for these costs via the 
special assessment process and could pay for them from the General Fund of the 
County.  As such, since MCL 324.30722 makes no reference in any manner to special 
assessments, one cannot logically come to the conclusion you have drawn. 
 
The second flaw in relying upon MCL 324.30722 is that this section is only triggered 
upon the required three-year inspection disclosing a need to repairs to the dam relating 
to the dam’s safety or a danger to the natural resources of the state.  To the best of our 
knowledge, reviewing the dam inspection reports available to us, none of the past 
inspections have disclosed a repair needed to avert an impending dam failure.  Looking 
specifically at subsection 4 to MCL 324.30722 if the required inspection report finds a 
need for maintenance or repair, this subsection grants authority to act without the 
approval of the County Board of Commissioners if the project costs are under $10,000.  
Again, this subsection is dealing with the expense side of a project, and does not in any 
manner address the optional repayment to the county via a special assessment. 
 
Enclosed with this memo is a chart we have put together that outlines what we feel is the 
process ordained in law by Part 307 of Public Act 451 of 1994.  Again the single most 
important issue at hand is that construction on this project has already begun without 
the final costs and special assessment roll being approved by the County Board of 
Commissioners as is required by MCL 324.30714.  This is very relevant to the project at 
hand for the following reasons. 
 
First, the Village is unaware of any specific repairs that have been identified in the 
required three-year inspection report that are necessary due to an impending failure of 
the dam.  Previous inspections have observed ongoing seepage issues, cracks, and joint 
expansions consistent with the age of the dam.  The most recent report does recommend 
patching cracks with grout and monitoring the seepage.  Aside from that, there are no 
major issues presented in the most recent report.  In fact, the report states on page 9 
“the overall structural stability of the dam is satisfactory and does not appear to be at 
risk of immediate failure.  The spillway and outlet channel are also in satisfactory 
condition.” 
 
Second, the statute requires the hearing and approval of the special assessment roll 
before construction begins for an important reason.  While you are the Delegated 
Authority for maintaining the normal lake level, the property owners who are subject to 
the special assessment have the ability to question and object to the necessity of the 
project that is proposed. This is applicable in this instance as our office has fielded 
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questions on whether or not the proposed downstream silt trap is an appropriate item to 
include in a special assessment district relating to the normal lake level.  These concerns 
are not only due to the location of the proposed silt trap clearing being on the 
downstream side of the dam, but also whether or not such an “improvement” would 
have any impact on mitigating downstream silt issues. 
 
Finally, we strongly feel that the requirement to hold a public hearing and confirm the 
special assessment roll before construction begins is important as a means to control the 
total cost of the project.  It is our understanding that the low bid awarded for this project 
was roughly double the cost originally anticipated by the engineers in the 
preconstruction cost estimates.  Moving this project forward and beginning construction 
without first holding a public hearing in light of the bids received is deeply troubling to 
the Village and shows a clear lack of concern for the financial ability of our residents. 
 
It is our belief that there are specific notifications required by statute to ensure that the 
due process rights of property owners are preserved.  There are essential checks written 
into the statutory process that give property owners the ability to question whether or 
not improvements or projects are legitimately needed in order to maintain the normal 
lake level.  In both cases these are required to be provided before construction begins on 
a project.  For Isabella County to authorize a project with the intent of having it paid for 
via a special assessment, begin construction on said project, and then get around to 
notifying impacted property owners that they are going to be required to pay for said 
project is dubious at best and clearly in violation of Part 307 of Public Act 451 of 1994.  
It is our hope that in the future Isabella County will show a greater respect for our 
community than simply acting on our behalf with a blank check. 
 
Our view on the procedure requirements outlined in Part 307 is not just held by the 
Village, but also our legal counsel.  Their opinions on this have been disclosed by the 
Village Council and are enclosed for your review.  Our view is also supported by the 
enclosed publications from the Michigan Association of County Drain Commissioners 
and the State Bar of Michigan. 
 
Thank you again for your consideration and attention to our concerns. 
 
 
 

Sincerely, 
 
 
 
 

Tim Wolff 
Village Manager 

 
 
 
CC: County Board of Commissioners 
/ Enclosures 
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Establishment of Legal Lake Level & Creation/Use of a Special Assessment 
District to cover costs to maintain the court established “Legal Lake Level” 

Part 307 of Public Act 451 of 1994 
 
1. County Board of Commissioners, either by its own interest or upon the submission 

of a petition of two-thirds of the waterfront owners on an inland lake, petitions the 
Circuit Court to establish a normal lake level. (MCL 324.30702) 
 
1a. The County Board of Commissioners may require a Preliminary Study 

regarding the proposed impact, costs, and other details relevant to the 
establishment of the normal lake level. (MCL 324.30703) 

 
1b. The County Board of Commissioners may act with or without a preliminary 

study, but if one has been prepared it is reviewed by the County prior to 
proceeding. (MCL 324.30702.1) 

 
2. The County Board of Commissioners directs the prosecuting attorney, or other 

legal counsel, to initiate proceedings in the Circuit Court to determine the normal 
lake level and establish a special assessment district to maintain the normal lake 
level. (MCL 324.30704) 
 

3. The Circuit Court receives the petition and directs that all impacted property 
owners within the proposed special assessment district be notified of a hearing 
before the court via first class mail at least three weeks prior to the hearing.  The 
notice is also required to be published in a newspaper of general circulation once 
per week for the three weeks before the hearing.  Notice is also required to be sent 
to each local government where the inland lake and proposed special assessment 
district are to be created and the MDNRE. (MCL 324.30707) 

 
4. The Circuit Court holds a Public Hearing, and after reviewing the testimony, 

facts, study, and other relevant information may establish a normal lake level and a 
special assessment district to maintain the normal lake level.  The Court shall also 
appoint a “Delegated Authority” to act as the responsible party to maintain the 
normal lake level. (MCL 324.30702) 

 
Once the court has established the normal lake level, the court maintains 

continuing jurisdiction over the legal lake level.  Also, once a legal lake level is 
established any interested party (not just the County or MDNRE) may petition the 

court on matters relevant to the legal lake level. 
 
 

Special Assessment Process to Maintain a Court Established “Lake Level” 
 

5. A project is proposed by the Delegated Authority that is needed for care, 
improvements, or construction to maintain the normal lake level established by the 
Court.  This can come either via recommendations in the required three-year 
inspection report (MCL 324.30722), or under the initiative of the Delegated 
Authority (MCL 324.30708).  The Delegated Authority prepares cost 



Page 2 of 2 
 

estimates based on either the preliminary engineering reports for the project or 
from the bids submitted to perform the project.  If the project is less than $10,000 
in cost and is needed for the repair or maintenance of a dam identified in the 
required three-year inspection, the Delegated Authority may act without the 
approval of the County Board of Commissioners.  If the cost of the repair or 
maintenance identified in the three-year inspection report is in excess of $10,000 
the County Board of Commissioners must approve moving forward via a 
resolution. (MCL 324.30722) 
 

6. The Delegated Authority submits the proposed project to the County Board of 
Commissioners for its review.  If the County Board of Commissioners feel that the 
costs of the project should be repaid to the County by the court created special 
assessment district, the resolution adopted will direct the Delegated Authority 
to prepare a Special Assessment Roll to cover the costs of the project. (MCL 
324.30708 & 324.30711) 
 

7. The Delegated Authority prepares a Special Assessment Roll  based on the 
parcels in the court established special assessment district and the proposed 
project costs/bids and debt service if applicable and a Public Hearing on the 
Special Assessment Roll is set. (MCL 324.30711 & 324.30714) 

 
7a. Notice of the Public Hearing is mailed to all properties owners that are 

proposed to be subject to the special assessment at least 10 days before the 
Public Hearing.  Notice must also be published twice in a newspaper of 
general circulation in the assessment district twice before the Public 
Hearing.  One of these publications must occur at least 10 Days before the 
hearing. (MCL 324.30714) 

 
7b. The Delegated Authority or the County Board of Commissioners conducts 

a Public Hearing on the proposed Special Assessment Roll.  The 
Delegated Authority can revise the scope of the project and proposed 
assessments based on the comments and objections from the Public 
Hearing. (MCL 324.30714) 

 
7c. The Delegated Authority submits the objections from the Public 

Hearing, cost estimates, and proposed Special Assessment Roll to the 
County Board of Commissioners for approval. (MCL 324.30714) 

 
8. Before construction begins, the County Board of Commissioners is required to 

approve the project cost and Special Assessment Roll by Resolution.  
(MCL 324.30714.3) 

 
9. The Special Assessment Roll is final and conclusive unless appealed to the 

Circuit Court within 15 days of approval by the County Board of Commissioners.  
(MCL 324.30714.4) 
 

10. Project being funded by the Special Assessment District is undertaken, and 
assessments are collected by the County via the winter tax bill. (MCL 324.30715) 
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Lake Levels:   
WhAT EvERy 

DRAIN COMMISSIONER 
ShOuLD KNOW

By: Tony Groves, Water Resources Practice Leader, Progressive AE

 Michigan has several hundred lakes with legally-estab-
lished lake levels.  On many of these lakes, the Drain (or Wa-
ter Resources) Commissioner is responsible for maintaining 
the legal (normal) lake level.   This article examines several 
issues that may help you with your lake level projects.

The Challenge
 First, let’s acknowledge that lake level maintenance can 
be controversial.  It is not unusual to get calls on the same 
day from different residents on the same lake complaining 
that the lake level is both too high and too low.  Let’s also 
acknowledge that Drain Commissioners are neither rain-
makers nor drought-busters.  In fact, prolonged wet or dry 
periods can have a much more profound impact on lake level 
than anything a Drain Commissioner may do by operating a 
dam.
 Lake levels naturally exhibit considerable fluctuation.  
Lake Michigan has fluctuated as much as six feet over the 
past ninety years (Figure 1).  During periods of prolonged 
drought when lake levels are low, lake residents often want 
them raised.  During periods of above-normal precipitation 
when lake levels are high, residents may request that the level 
be lowered.  While lake level fluctuations are not as extreme 
in most inland lakes as Lake Michigan, a legal lake level may 
only temper the extremes.  Getting the public to understand 
what can be accomplished by establishing a legal lake level 
can be challenging. 

The Law
 Legal lake levels in Michigan are established under provi-
sions of Part 307, Inland Lake Levels, of the Natural Resources 
and Environmental Protection Act (NREPA), PA 451 of 1994, 
as amended (MCL 324.30701 – 324.30722), hereinafter re-
ferred to as the “Act.”  The Drain Commissioner is usually 
designated as the delegated authority required to perform the 
duties required under the Act.  Below is an overview of lake 
level proceedings along with some helpful hints on how to 
manage your lake level projects.

Preliminary Steps
 Lake level projects can be initiated by either a motion 
of the County Board of Commissioners or by petition to the 
County Board of 2/3 of owners of land abutting the lake.1  
Before proceeding on a motion or petition filed, the County 
Board may require a preliminary study by a licensed profes-
sional engineer.  
 In accordance with Section 324.30703(2) of the Act:
A preliminary study shall include all of the following: 

(a) The feasibility of a project to establish and maintain 
a normal level of the inland lake. 

(b) The expediency of the normal level project. 
(c) Feasible and prudent alternative methods and de-

signs for controlling the normal level. 
(d) The estimated costs of construction and mainte-

nance of the normal level project. 
(e) A method of financing initial costs. 
(f) The necessity of a special assessment district and the 

tentative boundaries if a district is necessary. 
(g) Other information that the county board resolves is 

necessary. 

 It should be noted that, in addition to the above-listed 
items, the preliminary study must address, there are a number 
of additional issues the Court must consider in its determina-
tion of a normal level.  Be aware that these issues, discussed 
later in the article, may also need to be addressed during the 
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study phase.  The County Board may require a cash payment 
up to $10,000 from petitioners to cover preliminary study 
costs.  
 If, based on the results of the preliminary study, the 
County Board finds it expedient to establish a legal or nor-
mal lake level, it directs the Prosecuting Attorney or other 
legal counsel to initiate lake level proceedings in the Circuit 
Court.  The Court can be petitioned to determine a normal 
lake level and to establish a special assessment district if the 
County Board determines by resolution a special assessment 
district is necessary.
 Keep in mind that, while lake level projects begin with 
the County Board of Commissioners, they usually end with 
the Drain Commissioner.  Once a normal lake level is es-
tablished, it is most often the Drain Commissioner that is 
the delegated authority responsible for maintenance of the 
lake level.  Over time, there may be costs associated with re-
pairs, engineering inspections, and other maintenance issues.  
Thus, it makes sense for the County to petition the Court to 
establish a special assessment district, even if all preliminary 
costs and initial construction costs are covered.  In the ab-
sence of a Court-established special assessment district, the 
Drain Commissioner may not have a mechanism in place to 
finance necessary maintenance. 

The Circuit Court Hearing
 In accordance with the Act, once a civil action has been 
filed, the Court must hold a public hearing.  Notice of the 
hearing must be published, with the publication in a news-
paper of general circulation in the County once each week for 
three weeks prior to the date of the hearing.  Notice must also 
be given by first-class mail at least three weeks prior to the 
date of the hearing to all of the following: property owners 
within the tentative special assessment district, the govern-
ing body of each political subdivision in which the lake is 
located, and to the governing body of each affected political 
subdivision.  In addition, the Prosecuting Attorney or legal 
counsel must serve notice on the Michigan Department of 
Natural Resources and the Environment (MDNRE) at least 21 

days prior to the date of the hearing.
 There are a number of issues that the court must consider 
in its determination of a normal lake level for an inland lake. 
Section 324.30707(4) of the Act states:
(4) In a determination of the normal level of an inland lake, 

the court shall consider all of the following: 
(a) Past lake level records, including the ordinary high-

water mark and seasonal fluctuations. 
 (b) The location of septic tanks, drain fields, sea walls, 

docks, and other pertinent physical features. 
(c) Government surveys and reports. 
(d) The hydrology of the watershed. 
(e) Downstream flow requirements and impacts on 

downstream riparians. 
(f) Fisheries and wildlife habitat protection and en-

hancement. 
(g) Upstream drainage. 
(h) Rights of riparians. 
(i) Testimony and evidence offered by all interested per-

sons. 
(j) Other pertinent facts and circumstances. 

 The court hearing is where the “rubber hits the road.”  To 
provide sufficient findings for the Court to render a sound 
lake level decision, the preliminary study may need to ad-
dress items (a) through (g) above, in addition to engineering, 
feasibility, financing, and cost issues. 

Glen Lake Dam in Leelanau County
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ment districts for lake level projects generally include those 
properties that directly benefit from the establishment and 
maintenance of a normal lake level.  In most cases, this will 
include all properties abutting the lake and back lot proper-
ties with deeded or dedicated lake access. 
 As with all special assessment proceedings, procedures 
with respect to the publication and mailing of hearing notic-
es must be followed closely.  Notice must be published twice 
in a newspaper that circulates within the special assessment 
district, with the first publication at least 10 days prior to the 
date of the hearing.  In addition, notice must be mailed first-
class to each property owner in the special assessment district 
at least 10 days prior to the meeting.  The mailed notice must 
include a statement that appearance and protest at the hear-
ing, either in person or by letter, is required to appeal the 
amount of the special assessment. 
 Before construction is begun on a lake level project, the 
Act requires that the County Board approve the cost and 
special assessment roll by resolution.  The special assess-
ment roll is final and conclusive unless appealed in a court 
of competent jurisdiction within 15 days after County Board 
approval. 

Construction and Maintenance
 Normal level is defined in Section 324.30701(h) of the 
Act and means: 

the level or levels of the water of an inland lake that pro-
vide the most benefit to the public; that best protect the 

Silver Lake Dam in Oceana County

 Lake level proceedings culminate in an order from the 
Court setting the normal lake level and establishing a special 
assessment district, if necessary.  The Court has continuing 
jurisdiction, and may provide for a departure from the nor-
mal level to accomplish the purposes of the Act.  

The Special Assessment District and Hearing on Roll
 In accordance with the Act, special assessments may be 
levied against privately-owned parcels, political subdivisions 
of the state, and state-owned lands under the control of the 
MDNRE.
 With respect to privately-owned parcels, special assess-
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public health, safety, and welfare; that best preserve the 
natural resources of the state; and that best preserve and 
protect the value of property around the lake   A normal 
level shall be measured and described as an elevation 
based on national geodetic vertical datum. 

 When a lake level is established, the Drain Commis-
sioner should request that the project surveyor or engineer 
establish a permanent benchmark in the vicinity of the lake 
level control structure.  This benchmark will prove invaluable 
in the future if the structure needs to be replaced or modi-
fied.  Also, the Drain Commissioner should request that the 
datum used to reference the benchmark and the location of 
the benchmark be included on engineering plans.
 In situations where a normal lake level has been es-
tablished but the County does not own the property upon 
which the lake level control structure is located, permanent 
easements over the property should be acquired to ensure the 
appropriate party has access to the site for future repairs and 
maintenance. 
Sometimes, when lake levels are low, property owners will 
ask the Drain Commissioner to drill augmentation wells or 
pump water to the lake from another source.  While such 
projects are contemplated under the Act, these decisions are 
discretionary and the delegated authority is not mandated to 
take such action.  In fact, lake augmentation will receive con-
siderable regulatory scrutiny and acquiring a MDNRE con-
struction permit would likely be expensive and difficult.
Under the Act, a professional engineer must conduct an in-
spection of the dam every three years; up to $10,000 can be 
spent annually for maintenance and repair without approval 
of the County Board.  Deficiencies identified during these 
periodic inspections should be addressed as quickly as pos-
sible. Remember, “an ounce of prevention is worth a pound 
of cure.”

Practical Considerations
 People tend to be very passionate about lake level issues 
and the Court proceedings will often seem to generate more 
heat than light.  The more factual information that is avail-
able to the Court regarding potential environmental impacts, 
technical feasibility and costs, the better.  
 Once a lake level is established, maintain detailed re-
cords of lake level and precipitation.  These records can be 
very useful in illustrating historical fluctuations in lake level, 
seasonally and year-to-year.  Lake level information can be 
very useful in educating lake residents about natural varia-
tions that occur over time.  By monitoring lake level and 
precipitation over time, you will be in a much better posi-
tion to gauge how a particular lake responds to storm events 
and can make timely adjustments to your lake level structure.  
With recent advances in monitoring technology, it may now 
be possible to place monitoring equipment that can provide 
real-time lake level and precipitation readings. 
 There are many engineering, environmental, and legal is-
sues that must be addressed in a lake level project.  Given the 
myriad of issues and costs associated with lake level projects, 
one can ill-afford a procedural flaw in a lake level proceed-

ing.  Prior to embarking on a lake level project, Drain Com-
missioners should consider retaining experienced engineer-
ing and legal counsel.  
 Lake level projects can present unique challenges.  Often, 
lake level maintenance is a delicate balancing act between 
competing and sometimes divergent interests.  At the end of 
the day, if you get two calls back-to-back, one saying the lake 
level is too high and the other saying the level is too low, the 
level may be right where it should be. 

Duties of the Delegated Authority
(Modified from MDEQ Guidance)
•	 Retain	 a	 licensed	 professional	 engineer	 to	 prepare	 the	

preliminary study, when determined necessary by the 
county board. 

•	 Determine	special	assessment	district	boundaries	 to	be	
considered for confirmation by the circuit court.

•	 Provide	testimony	at	the	court	lake	level	hearing.
•	 Prepare	the	special	assessment	roll.
•	 Provide	proper	notice	and	hold	a	hearing	on	the	special	

assessment roll.
•	 Provide	for	the	preparation	of	the	final	engineering	plans	

for the project. 
•	 Acquire	necessary	construction	permits	for	the	project.
•	 Construct	necessary	lake	level	control	facilities.
•	 Maintain	the	normal	lake	level	established	by	the	circuit	

court.
•	 Retain	a	licensed	professional	engineer	to	prepare	a	dam	

safety inspection report every three years. 
•	 Perform	necessary	maintenance	and	repair.

 Tony Groves is the Water Resources Practice Leader in the 
Civil Engineering Division of Progressive AE, a Grand Rapids ar-
chitecture and engineering firm.  Over the past 25 years, Tony has 
worked with Drain Commissioners on lake projects throughout the 
state. 

1 The Michigan Department of Natural Resources and the 
Environment (MDNRE) may also initiate a civil action in 
circuit court to have a normal lake level determined

Lake Level Control structure for upper Crooked Lake in Barry 
County
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Continued on page 3

Legal Lake Levels: 
Issues and Procedures

By Tony Groves of Progressive AE

Introduction 
One of the most beautiful images of Michigan is that of a serene lake shore. But 

that image is shattered when shoreline homes are flooded, or when lake levels drop 
and boats are stranded. When lake levels are perceived as being either too low or too 
high, there is often an outcry for the level to be controlled, usually by constructing 
a dam or some other lake level control device. The procedure for determining the 
optimum lake level and for designing and financing the construction of a dam is by 
establishing a legal lake level.

Legal lake levels in Michigan are established under provisions of Part 307, Inland 
Lake Levels, of the Natural Resources and Environmental Protection Act (NREPA), 
PA 451 of 1994, as amended (MCL 324.30701 – 324.30723), hereinafter referred to 
as the “Act.” What is often referred to as a “legal level” is defined as a “normal level’ 
in Section 30701(h) as follows: 

“Normal level” means the level or levels of the water of an inland lake that 
provide the most benefit to the public; that best protect the public health, 
safety, and welfare; that best preserve the natural resources of the state; and 
that best preserve and protect the value of property around the lake. 

Legal levels are established by circuit court order, but first, a study is conducted to 
determine what the legal level should be. If a legal level is established, the court may 
also create a special assessment district to finance project costs and maintenance. The 
court usually designates the county drain commissioner (or in counties with no drain 
commissioner, the county road commission) to operate and maintain the lake level 
control structure. Establishment of a legal level is described in more detail as follows.

legal lake levels: issues and 
procedures–1

• 
chairperson’s corner–2

•

opinions of attorney general bill 
schuette–5

• 
state law update–6

• 
federal law update–8

• 
winter seminar–9

• 
legislative update–10

• 
i’ll bet you didn’t know

(or maybe you forgot)–11
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Legal Lake Levels
Continued from page 1

Preliminary Steps
A lake level determination can be initiated by either a mo-

tion of the county board of commissioners or by petition to the 
county board of 2/3 of owners of land abutting the lake.

1
 Before 

proceeding on a motion or petition filed, the county board may 
require a preliminary study by a licensed professional engineer. 
In accordance with Section 30703(2) of the Act, 

(2) A preliminary study shall include all of the fol-
lowing: 

(a) The feasibility of a project to establish and 
maintain a normal level of the inland lake. 

(b) The expediency of the normal level proj-
ect. 

(c) Feasible and prudent alternative methods 
and designs for controlling the normal 
level. 

(d) The estimated costs of construction and 
maintenance of the normal level project. 

(e) A method of financing initial costs. 

(f ) The necessity of a special assessment dis-
trict and the tentative boundaries if a dis-
trict is necessary. 

(g) Other information that the county board 
resolves is necessary. 

The county board may require up to $10,000 from peti-
tioners to cover preliminary study costs. 

If, based on the results of the preliminary study, the county 
board of commissioners finds it expedient to have a legal lake 
level established, it directs the prosecuting attorney or other 
legal counsel to initiate lake level proceedings in the circuit 
court. The court can be petitioned to determine a legal lake 
level and to establish a special assessment district, if the county 
board determines by resolution a special assessment district is 
necessary.

The Circuit Court Hearing
In accordance with the Act, once a civil action has been 

filed to establish a legal level, the court must hold a public 
hearing. Notice of the hearing must be published in a newspa-
per of general circulation in the county (or counties in which 
the lake is located) once each week for three weeks prior to 
the date of the hearing. Notice must also be given by first-

class mail at least three weeks prior to the date of the hearing 
to all of the following: property owners within the tentative 
special assessment district, the governing body of each politi-
cal subdivision in which the lake is located, and the governing 
body of each affected political subdivision. In addition, the 
prosecuting attorney or legal counsel must serve notice on the 
MDNRE at least 21 days prior to the date of the hearing. 

There are a number of issues that the court must consider 
in its determination of a legal lake level for an inland lake. Sec-
tion 30707(4) of the Act states:

(4) In a determination of the normal level of an 
inland lake, the court shall consider all of the 
following: 

(a) Past lake level records, including the ordi-
nary high-water mark and seasonal fluc-
tuations. 

(b) The location of septic tanks, drain fields, 
sea walls, docks, and other pertinent phys-
ical features. 

(c) Government surveys and reports. 

(d) The hydrology of the watershed. 

(e) Downstream flow requirements and im-
pacts on downstream riparians. 

(f ) Fisheries and wildlife habitat protection 
and enhancement. 

(g) Upstream drainage. 

(h) Rights of riparians. 

(i) Testimony and evidence offered by all in-
terested persons. 

(j) Other pertinent facts and circumstances. 

The court hearing is where the “rubber hits the road.” 
Often, a lake level determination is a delicate balancing act 
between competing and often divergent interests. People 
tend to be very passionate about lake level issues and the 
court proceedings often seem to generate more heat than 
light. The more factual information that is available to the 
court regarding potential environmental impacts, technical 
feasibility, and costs, the better. In order to provide sufficient 
findings for the court to render a sound lake level decision, 
the preliminary study may need to address items (a) through 
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(h) above, in addition to engineering, feasibility, financing, 
and cost issues. 

Lake level proceedings culminate in an order from the 
court setting the legal lake level and establishing a special as-
sessment district, if necessary. Once a legal lake level has been 
established, the court has continuing jurisdiction and may 
provide for a departure from the legal level to accomplish the 
purposes of the Act. While only the county board or the MD-
NRE can bring an initial action to set a legal lake level, inter-
ested parties have standing to invoke the court’s continuing 
jurisdiction (Yee v Shiawassee County Board of Commissioners, 
251 Mich App 379; 651 NW2d 756 (2002); Glen Lake-Crystal 
River Watershed Riparians v Glen Lake Association, 264 Mich 
App 523 (2004). Michigan has several hundred lakes with 
legally-established lake levels.

The Act provides for the establishment of multiple levels 
in some situations (Wortelboer v Benzie County,212 Mich App 
208, 213: 537 NW2d 603 (1995). Often, both a winter and a 
summer lake level are established, with the winter level lower 
than the summer level. This approach provides storage capac-
ity in the lake to help minimize problems with high water 
during the spring melt. 

Sometimes, when lake levels are low, property owners will 
request that the delegated authority drill augmentation wells 
or pump water to the lake from another source. While such 
projects are contemplated under the Act, these decisions are 
discretionary and the delegated authority is not mandated to 
take such action. In fact, in this day and age, lake augmenta-
tion will receive considerable regulatory scrutiny, and acquir-
ing a construction permit from the Michigan Department of 
Natural Resources and Environment (MDNRE) would likely 
be expensive and difficult.

The Special Assessment District 
and Hearing on Roll

Lake level projects and ongoing maintenance are generally 
financed through establishment of a special assessment district 
and the collection of special assessments. In accordance with 
the Act, special assessments may be levied against privately-
owned parcels, political subdivisions of the state, and state-
owned lands under the control of the MDNRE.

With respect to privately-owned parcels, special assessment 
districts for lake level projects generally include those properties 
that directly benefit from the establishment and maintenance 

of a legal lake level. In most cases, this will include all proper-
ties abutting the lake and back lot properties with deeded or 
dedicated lake access. The Act also allows at-large assessments 
against municipalities and certain state-owned lands. Under 
the Act, the delegated authority has considerable discretion in 
determining benefit and how assessments will be apportioned. 
The delegated authority will prepare a special assessment roll 
that lists all properties in the special assessment district and the 
amount of the assessment proposed to be levied against each. 

In addition to the hearing in circuit court, a separate pub-
lic hearing must be held on the assessment roll. Notice of the 
hearing must be published twice in a newspaper that circulates 
within the special assessment district with the first publication 
at least ten days prior to the date of the hearing. In addition, 
notice must be mailed first-class to each property owner in the 
special assessment district at least ten days prior to the hearing. 
The mailed notice must include a statement that appearance 
and protest at the hearing either in person or by letter is re-
quired in order to appeal the amount of the special assessment. 

Before construction is begun on a lake level project, the 
Act requires that the county board of commissioners approve 
the cost and special assessment roll by resolution. The spe-
cial assessment roll is final and conclusive unless appealed in 
a court of competent jurisdiction within 15 days after county 
board approval. 

There are many engineering, environmental, and legal is-
sues that must be addressed in a lake level proceeding. Given 
the myriad issues and costs associated with lake level projects, 
one can ill afford a procedural flaw in a lake level proceeding. 
Lake level projects often require experienced engineering and 
legal counsel. 

About the Author
Tony Groves is the Water Resources Practice Leader in the 

Civil Engineering Division of Progressive AE, a Grand Rapids en-
gineering and architectural firm. Tony has 25 years of experience 
working with municipalities across the state on water resources 
projects.

Endnotes
1  The Michigan Department of Natural Resources and Environ-

ment (MDNRE) may also initiate a civil action in circuit court to 
have a legal lake level determined. 
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1010 Clubhouse Drive 
Lake Isabella, MI, 48893 

989.644.8654 
office@lakeisabellami.org 
www.lakeisabellami.org 

 
 

February 4, 2014 
 
 
Mr. Rick Jakubiec 
Isabella County Drain Commissioner 
200 N. Main Street 
Mount Pleasant, MI 48858 
 
 
Dear Rick; 
 
Thank you for taking time to visit our last Village Council meeting.  At this meeting you 
shared with the Village Council details on the repairs being made to the Lake Isabella 
Dam and also the proposed method of funding these improvements. 
 
In this discussion you detailed the desire to fund the repairs via using the special 
assessment district created by the 1970 Lake Level Court Order.  One item from our 
discussion was very concerning to the Village Council.  From our discussion we 
understood your plans with respect to notifying the public as to only have a day of 
review for the assessment being levied against each individual parcel.  We understand 
that this method is similar to that used on county drain projects administered by your 
office. 
 
We believe that this process alone does not satisfy the required statutory actions with 
respect to public notice under Part 307 of the Natural Resources and Environment 
Protection Act (NREPA), Public Act 451 of 1994.  As you are aware, the 1970 Lake Level 
Court Order falls under the parameters of part 307 of NREPA.  While section 30705 of 
the Act establishes that the proceedings shall conform “as nearly as possible” to 
proceedings of the Drain Code, section 30714 (enclosed) clearly requires that a public 
hearing be held in compliance with the requirements of Public Act 162 of 1962 (also 
enclosed). 
 
Furthermore, section 30714 requires that the County Board of Commissioners approve 
the cost and special assessment roll by resolution before construction begins.  From our 
discussion it is our understanding that construction has already begun on some of the 
repairs to the dam.  This is very concerning to us as while we obviously support any and 
all work to keep the dam in peak condition; we have serious concerns over the impact of 
moving forward with the assessment if the proper legal steps are not taken.   
 
Based on parcel ownership the Village of Lake Isabella will be one of the highest, if not 
the highest, paying participant in the special assessment district.  We are concerned that 
if the proper legal steps are not followed on this project our costs will only increase if 
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other owners elect to appeal the assessment to the Michigan Tax Tribunal.  Please 
carefully review the information provided in this memo and let us know if you concur 
with our position. 
 
 
 

Sincerely, 
 
 
 

Timothy R. Wolff 
Lake Isabella Village Manager 
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